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WILLIAM H. MOORES, TONA ) Case No. SCUK CVG 09-34665
ELIZABETH MOORES, )
) STATEMENT OF DECISION
Plaintiffs, ) RE COMPENSATION TO PLAINTIFFS
) FOLLOWING PHASE ONE TRIAL ON
V. ) LIABILITY FOR INVERSE
) CC NDEMNATION
IRIS1. BEACH WATER DISTRICT. )
DOES 1 through 10, inclusive, )
) Judge: Hon. Ann Moorman
Defendants.
GORDON MOORES, SANDY OORES, )
MENDOCINO COAST PROPERTIES, a )
California Corporation, and MOORES )
ASSOCIATES, a partnership, )
)
Real Parties 1n Interest. )
)

The Court issued its Statement of Decision and Supplemental Statement of Decision in
2014 and outlined the relevant findings of fact. That background will not be repeated here but
the findings, both factual and legal, set fortl.  zrein are obviously pertinent to the ruling herein.

In September 2008 Irish Beach Water District - zreafter “IWBD™ or “the District™)
violated the terms « Jan existing easement on Moores property by entering and drilling a new
and water well ( . 5Y over the objection of Moores. The well drilled is within an easement for a
water storage tank that was part of a limited conveyance froin the Moores io the District in 1989,
Nothing about that easement permitted the District to enter the Moores’ property in 2008 and
drill a wholly new and different well. The question now before the Court is to what extent, if at
all, Moores is entitled to compensation.

The parties presented briefing both before and following a court trial on the issue of
compensation that commenced on August 18, 2014. At the conclusion of the post-trial briefing,
the District ultimately argues the plaintiff should not be compensated or only compensated
nominally and the Moores argue for an award in excess of $3,000,000. The Court disagrees with
both conclusions and awards compensation as follows.
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Relevant Legal Principles

With respect to compensation for property taken, Cal. Civ. Pro. §1263.310 provides that
“compensation shali e~ zd for the property taken. Tt : measure of this compensation is the
fair market value of eprc 21 .aken.” (“The norma ineasure of “just compensation™ in most

_rse condemnation &. s . e same as that which ¢ " 2s in eminent domain proceedings:
- arket value.” DR Angeles (1977 1 2 Cal.App.3d 694, 707).)

. ¢ - - 0 de falr value™ as

(~ [he fair market value of the property taken is the highest price on the date of
valuation that would be agreed to by a seller, being willing to sell but under no
particular or urgent necessit  for so doing. nor obliged to sell, and a buyer, being

Tea S ' (I -uar necess.  for so doing, each

Ccoadngw LAl T Kl ~ .« . euses and purposes for which

the property i~ - ooda, " ndav T oable.

(b) The fair mark ~ of propertvt . -whichthereis . . :ant,

comparable n <isvalueonthe @ v uationasd ermined by any

method of value tis just and -

The measure of ¢ a onisnot -~ ¢ 1whatthe taker has _ained. but rather is
based on what the own T Tidemy. 70 D cAngeles, « o 7J2 Housley v. City
of Poway (1993) 20 Cal. $V, 8 e ay i aded.) “There s “xed rule for the
measure of damages in in :co ' mnauon. The measure of dame_.3 . De the cost of
repairs, the diminution in o+ T1ie propel. ¢ er method that :asures the damages

rest 3 fromtheinju-. ¢ - : roperty.” ’

( mia courts * « Zo * as bec © cferred to as the “appraisal trimty.” (Stafte of
C lexrel ™ o7 0w .20 o 197 SCa app3d A Chisterm
ENCOMpPAasses 1 1wee m- s or approacnes used by appraisers to determine the fair market value

of real estate: (1) the current cost of reproducing (or replacing) the property less depreciation
from all sources: (2) the “market data” value as indicated by recent sale of comparable
properties; anc © u m near oact orthe- 1eof which e property's net earning power
will suppo [ aseu upor o« ze 1t ‘netir :ome. fev -cun, supra, at p. 63; State of
Cal. ex rel. State Pub. > . Bd v. Cov' " 11908) 260 Cal.App.2d 663, 665-666.) In 1965, the
state 1 egislature codifiec  ese three approaches in Evidence Code §§ 815-820. A qualified

appraiser in an eminent domain proceeding may use one or more of these valuation techniques to

! The Date of Valuation is the Date of Taking and in this case that is September 19, 2008,



ascertain the fair market value of the condemned property. (Stevenson, supra., 5 Cal.App.3d at
i

i.}

How. ~=. evaluation process is the concept of ©
The princy _ ' ' *his concept “is to reimburse tk -
interest take "7 o.>d aposition pecuni: .-’
been taken.’ , : . louther !
TTY8AC L i ot ‘
z < cu Le aies the

highest épproximation of value and 1 ¢ condemner, the lowest. The [finder of

o< :fa-r- : F=3 [ AT a
< - ~ > - ey

. oT - : . L - 1 in this case.
o ) 2 def .2¢ . The focus of the
o7 s T oami oL " zevidence.- ' yores have lost and
‘ npensa "

I 2t's Pe - i

; « . vioores fro e
oo der D Coos I ' ) T es a condemnec easement

R . 2 “ nage ‘<. ypropriate.

The ¢ cagrees.  1$1s not just a physieal easement of access to land acquired
under condemnation that can be described as layered upon a preexisting easement acquired
through a negotiated contract  d .. ... a ce The District tested and then drilled a brand new
we ~np b o N aooon > had to extract the water
t.ough. e _..3°. . _ 1 50 the »roperts and therefore have rights to
extract the waig™as 2 2% o lowsS. o w2 hao murfectea Jhat rightt Jrilling and
developing the " 't 9~ T : a * *“teD icthad alawful right to access because of the

original easement that inc.. ~.Jlawa r storage tank and other equipment necessary to the
operation of the Unit 9 w~ _did not give the District any legal right to access and then penetrate
the surface of the land and  ..tract water through a new and separate well. This usurpation of
water through this new TS w 1 was a taking of Moores rights as overlyers.

Water rights can be inversely condemned. (San Bernadino Val. Municipal Water Dist. v.
Meeks & Daley Water Co. (1964) 226 Cal.App.2d 21.) Notably in Santa Clarita Water Co. v.
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Lyons (1984) 161 Cal.App.3d 450 the trial court awarded damages to private property owners
for, inter alia, “the value of future water removal by the [Water Co.]” from the strip of land
owned by Lyons and inversely condemned by the water company. This was in part based on a
finding that the public utility company had been a negligent trespasser and had incurred liability
in condemnation for the surface and subsurface trespass. The facts of that case are very similar
to the facts in the case at bar.

The Court notes that in valuing the right to develop a right to water, it must be kept in

mind that a water rig ©  "“has neither physical form nor substance; it is more nearly correct to
d..” :itasalegal in srest  alegal right gi' "1g rise 1o a legal relationship. San Bernadino Val
4 i~ ater Dist ¢ _ - dDale 7 ater C . supra 226 Cal.App.2d at 221, 223.
Thiswe * o <.e ~uta~ vacy ¢ Moores’ rights as overlyers to water beneath their

land. The District used an access easement to intrude on Moores property and invade the
subsurface of Moores’ property. The District then drilled a separate well (labeled the TS5 well).
The District is now pumpmg and using water from that well for District customers but it only has

access s erbe. ...e ¢ 18 Lo 28 er  tstc  atwaterac. zrlyers. The District
hasr- -ace ired *hatl~ - - 1l ~ : s* -~ fair com_ ensation for
the acquisit™  ft..roat Taefa 7 0 . Ditr'.ce 7 ot Moores Jrilled the well and the
District is ising the g * . ~ores doe detract, in this ¢c 1rt’s view, from the
fact that this is a loss to :. 7 'sisnota T ° s loss charactenized as a small (3'x37)
physical invasion resulting * » - :ll cap that = rt les barely above the surface. The District’s
argument that no compensau n « rnominé ¢« npensation is due defies reason and in this Court’s
view ~  ‘heconstitution = = plesinp . . .napublic utility takes from a private

individv  an asset suchas¢ :ht*)extrac® ater.

The District repeates “es to charac :rize itself as an appropriator of this water. The
Court has rejected this contc .~ ‘nboth ' e atem nt of Decision _d the Supplemental
Statement of Decision. This (s 2cau. :1lw inota  re water arguabl ' ing beneath Moores
property © mawellari e -~ e Jistrict’'sown i . And. the easement concerning the Unit 9
welldid notg .theDist ¢ rig :to- enetrate the surface of the ground and drill a well on
Moores prope _ T* arg -+ "2 r1ic hat Moores should take nothing because
Moores did ... il e T3 . .. v :renotusing the water before the District took the water

for a beneficial use, is anachronisti ©  f'this were the case, any public utility would be insulated
from having to pay compensation when it intrudes on adjoining private property and drills a well
where none existed before and extracts water forap  ic purpose leaving the owner of the
overlying water rights unable to sell se rights taken oy the utility. The landowner could also
by law be left .. a legally subrogate = 20: ~ .. » of priority to he offending utility company should
any subsequent well be developed. The District argues it should pay nothing for this taking or
pay nothing more than nominal damages. That result is not just nor fair.

Other than offering to pay nothing, the District offered no method of determining fair
compensation for the loss to Moores of their right as overlyers to the water being extracted from
the T5 well or for the other takings found by the Court. This position assisted very little in the
Court’s determination of just compensation.



2. Plaintiffs’ Position on Compensation

The plaintiff offered other approaches at valuing the rights and interests conder _ted. One
approach was referred to in the proceedings as the “Market ‘=vroach.” . :ana. sis. ered
under this approach was based on “various sales data fror ™ a s’ n’" ir coastal communi’ 1n

Cambria, California. "~ ~ e expert (Dietrich) was ableto. 2t met . alue of a water
connection in Cam™ -~ a d1ien compare and chart over -+ es of property and water
connections between ¢ and Irish Beach. “Dietri. 15 able to determine the portion of
Cambria’s property sales =  that related to the v se connection right.” (Moores
closing briefat 17:6) L. 1 cit ztrendsand ott .7 _. ition, Dietrich then adjusted the

C '+ water connec . 3D, Tr eresi o an estimated . of 8871 o
IBWD ferconner* 1 2 8&.° " o,ingt 77 or onmection ‘inlr 't Beach
the TSwell can suppo  + ¢ :water. oo 0 .Y , “ S

proposed compensation figure of $3.2 million.

The Court is not ~ersuaw.  hat thisisy W M RI263320. T L ~es
that theon _  osefor” Ses T e.... T lew sel 1
the TSwe, vowu have ee t se. t eri e and acee ® t aferto IBV D.
Thisis a logical pre 1ise ¢ 1 BY ™ iner vorrin2 8¢ T s oximity and access
to the existing distri I 11 .nance 21 evalueof o... n nentrightis
premised ontheval e~ 2% u  connect” - - IBWD prog- i and/or the

District. It doesnotade .a: takeintoacc. . 2 .. thatthe vast me ority of the power
system and distribution ~ siem was already ir  ace v 2n the T35 well was developed. It is
difficult to imagine that _. " a negotiated tran.. .. for the right to construct and use this well
been undertaken between hese parties, it wowe n ~ve taken into account the existing and
working infrastructure usea t ‘ransport and dis’ bute the water to parcels within IBWD. The
Dietrich market approac .is., treflective of = : market” between Moores and Irish Beach and
there was no evidence« an-- er “marke 1 r > reasons, the C | not award

compensation to Moores b~ ranopit ... Jevalueofasin = . ...r connection within
IBWD is $87,000.*

The other approz - at ath Nv o« o Y 2 iffsis he - st Approach™ This
approach has two parts:  ‘dent | gthe value o the r'_atto deveiopt e TS5 well water and 2)
the value of the right to use the subject roadway and improvements for the TS well operations.
Expert Deb Stephenson provided her analysis and opinion regarding the first component.

Ms. Stephenson’s r- - it bit 88) states that her effort to vaiue the right to develop
the TS well water was pr< _nsed on appiving a accepted method of appraisal: the Replacement
Cost analysis. Her report states that:

2 The Court notes that the analysis does not account for the other possible reasons for developing
that well or the right to access the water now being captured through the T5 well, but put to a
different purpose. The Court recognizes that this is because the highest and best use of the water
being extracted from the TS well is residential, and residentially related.
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In areas where infrequent market transactions occur and in areas where alternative
water supply development opportunities are available, the Replacement Cost
-2 can be utilized. (See page 6. Exhibit 88.)

Rl

[ 1e nor. e coast of € - o- S

. paraple sales,and - 1ea 1y to obtalr wu ona water supplies tht. .2 non-
market mechanisms provides support to the application of the Replacement Cost

i1

v

| ' 1y and . 7
| OgY reuns . ' ‘ T
: ' relate the value o ,

¢ o1t ative source. The co . - - '

theoretically represents t ¢ i - T _Zwith
an existing supply so = . -7 racten _ ) :
reliability). Stated ar . whno L C ' T .. :sthe
benefits of anen .’ ' -  costs of
replacement. 7he oL, T T the

original. (emphe

. - 2 -« tae District to pursue
. T : ST e orcedin v
7 .. It adacquired as
. - . , ' 1 ¢ cost ) would have been.

The logic of her aporoach was further buttressed by 2 fact that the Mallo Pass permit to

e ~ad =u e . - %8 . — m oores to the District. There is
2T e - . w7 oo oavele v at alternative both
: o« - s L ¢ _ The District’s decision to
aba- - 331 A 1 L wones in this proceeding, ¢ early based on the
dec”” A - m n: 2 “ed from testing showing the TS well to be
an: lec = cmative’ foroas . nz2a ., alitv of the water and its predicted longevity.
In ot erv ords, there is direct -~ :nce that: 3 e date of the taking, the District chose to
dew opone waterright ~ 7 1.7 belonged te . oores) and abandon another it had acquired in an

eariter negotiated transaction. Ms. Stephenson concludes that just compensation to Moores for
the taking of their right to develop water now taken by way of the TS5 well is the known costs as
of September 2008 to develop the Mallo Pass Project with a downward adjustment in favor of



1 : District representing the expected decrease in volume of water to be produced and used via
LTS5 ‘e »ared with the Mallo Pass Project.

_ensation to N oores for the taking e’
water . . )pre. .20 > mainingco ts .
Proje~ -~ - : € de- o ne t
Se ... . : - T
N TR 1 ) < 3_
1axi. o c.oens Lip ot o0 1 e urtw . adopt ae component ¢ 1 e Cost

Approach recommended by Ms. Stephenson and award $401 100 as just comnensation for' the

- -

- , . : . lthe
e o . © ' This
estimaie was ba: :d on the zroa .. DL . -
constructed by Moores in the = )8 dol irs. This vesu ed in a figure of
$3.690.872.

Moores argues they ar. . - ) r the taking of the private portion of
the Alta Mesa Road and the v weyed to operate the Unit 9 well
because .. * water taken fromtl.. .7 o3 penefit of IBY'™ s remaining 416
s 2 ect~ 1 * rtions. : w2 Mocese gldno.l .reto pay
LT o T entse 0 .. ™ & » 1recognition that

- oo o T rest 44T 0y e’ thetotal
C M O & 2N ler this part of

(S alal

Ay e PR ——

Int e Court” view, there are a number of problems in adopting wholesale the proposed
Cost Ay proack *»« erm* ingt e value.  :loss » Moo o8, or, iust compensation. With

respec oth ‘nirast ¢ - e - ~rlook  iact the : the easement for use of the
private o . A X .. L .2 oom .0 e District in 1989 along witn the then
existing impr—— e cvu et e ~F e er extracted fom the Unit 9 well. Charles
Ackerte = »dthatasie” . . i.0° 7 1n act’ | there has not been any significant increase
inuse ¢ ™ :road orar ~ -~ he other improvements Ju : to the operation of the T5 well. Plaintiffs
argument that they should be . pensated for the TS well because the water taken from it inures

to the benefit of the 416 other serv ce connections conflicts with what this Court is using to
determine just compensation: “The measure of compensation is not based on what the taker has
gained, but rather is based on what the owner has lost.”



The evidence is clear that Moores had previously conveved an easement to use the road
as well as the other improvements to the District in 1989 for use in connection with the Unit 9
well. The Court acknowledges it was for that limited purpose in connection with that particular
well. Had the District negotiated to purchase Moores overlying rights in connection with the T3
well, certainly the District would not have been expected to pay the equivalent of Moores costs
to build or develop that same distribution system in 2008 dollars. One advantage of the proximity
of the T= v-ell to the existing distribution system would have been to reduce the cost of
connectl. 1 1e T5 well into the existing distribution system.

Plaintiff argues the District deprived Moores of their right to sell to the District the
necessary  vastructure to distribute the water taken via the T5 well. The Court would be more
sympathetic to this argument v “re it not for the fact that the road and other infrastructure already
existed and the right to use them was already conveyed to the District for valuable consideration-
a promise to supply water to Moores 44 parcels in Unit 9. The District has been maintaining that
infrastructure as well. This evidence and the evideice of the necessary dedications of some of
these improvements to the Distric* to gain county approval of the Unit 9 development compel
this Court to decline to award a1 onal compensation based on an amount reflecting the cost to
re-create the private portion « the Alta Mesa Road and the water delivery system.

There is no evidence that the additional pipe-line. and other infrastructure that were
constructed to connect the T3 well to the existing infrastructure caused anything other than a
temporary increase in u.. .. the private portion of the Alta Mesa Road and the other
improvements. The Court is unable to find a basis to award any compensation for this temporary
use.

CONCLUSION
The Court awards just compensation to Moores in the amount of $401,000 as explained.
The parties bifurcated or. * . issue of fees and costs, the Court orders the parties to appear on
April 3, 2015 at 2:00 pm in Department A on this or for further proceedings.
IT IS SO ORDERED
DATED: March 4, 2015

ANl MOORMAN
JUDGE OF THE SUPERIOR COURT



